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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

LENA WALTONandL.H.FRENCH,
Plai7itiffs in Error^

vs.

THE WILD GOOSE MINING AND
TRADING COMPANY (A Cor-

poration),

Defendant in Error.

PETITION FOR REHEARING.

Having carefully examined the opinion of the Hon-

orable Court, we think that, with propriet}^, we may

ask the Court to consider whether this case be not one

in which it will be proper to grant a rehearing to the

appellants upon several grounds, which we will en-

deavor to place fully and clearly before the Court.

We will be as brief as possible in the presentation of

our reasons why our petition for a rehearing should be

granted, consistent with the rule of this Court, our duty

to our clients, and to the questions involved.

We know that the record in the case is unsatisfac-

tory, but such as it is, however, it is binding on the

Court and all parties in interest.



Co-incident with the filing of this petition we have

asked the Court for a diminution of the record herein

by the insertion therein of the original complaint and.

summons with the endorsements thereon, duly certified

by the Clerk of the Court in and for the second divis-

ion of the United States District Court for the District,

of Alaska.

ARGUMENT.

Admitting that the Court's instruction No. 5 is a

correct statement of the law; that the posting of a lo-

cation notice is a fact that may be considered as to

whether a location has been made (Trans. 169); and

further admitting (as we believe it to be the law), that

the location notice is admissible in evidence, for the

purpose of assisting in locating boundaries, when the

marks of boundaries have been effaced or destroyed

(and proof has been made that the boundaries were in

fact marked), we do not see how, under the pleadings

in this case, the certificate of location offered in evi-

dence by defendant in error was admissible. The loca-

tion notice specifically claims 1500 feet along Ophir

Creek in a NORTHERLY direction ; and a reference

to the only map sent up in the transcript—the '' Parker

Survey" (Trans. 45), shows that the general trend of

Ophir Creek, at this point, as north and south.

The complaint, however, in no place makes claim of

a mining claim running in a NORTHERLY direction
;
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on the contrary, the complaint describes a claim run-

ning in a SOUTHERLY direction ; the location notice

and complaint therefore, lay claim to two absolutely

separate lots of ground ; the location notice therefore,

was totally incompetent for any purpose connected

with the case.

The following objections (among others), were made

to the admission of the notice :
" That the location

notice offered in evidence does not conform to any al-

legation in the second amended complaint:" "The

notice is incompetent and irrelevant in this case."

(Trans. 66).

If both the complaint and notice described claims

running in a northerly direction, then under proper

circumstances, the notice would be admissible for the

reasons above set forth. But where the notice is

diametrically opposed to the complaint, it is incompe-

tent for any purpose.

This Court in its decision in this case said :
" The

Court did not err in refusing to allow the plaintiffs in

error to introduce evidence contrary to the affirmative

allegations of their answer. So in this instance

we say the Court erred in permitting the defendant in

error to introduce evidence contrary to the affirmative

allegations of its complaint.

Before the location notice was admitted in evidence, the

property described in the location notice should have been

identified with the property described in the complaint;

the mere fact that they were both numbered 19, is in-

sufiScient; evidence should have been first introduced

to show that the locator was mistaken as to the points



of the compass, and that in fact the property described

in the notice ran in a southerly direction from the

initial stake, as described in the complaint
;

or, the

error in the description in the complaint discovered,

and, as it would involve an entirely new cause of

action—the action dismissed, and a new complaint filed.

This was unquestionably the course that should have

been pursued ; for the complaint did not describe the

property that defendant in error INTENDED to sue

for, and which plaintiff's in error THOUGHT it was

suing for ; the error was not discovered until the matter

was on appeal in this Court.

The transcript (pg. 85), states that "the mining

claim as described in plaintiffs second amended com-

plaint practically covers the same ground under the

pretended survey of Gibson, as is set out in the

" Parker survey." The Parker survey was admitted

iu evidence to show the ground claimed by plaintiffs in

in error, and " the curvature of Ophir Creek passing

through the mining ground in controversy." (Trans.

85). The Parker survey shows Ophir Creek flowing

in a southerly direction. (Trans. 45-46).

Walker (the locator and predecessor of defendant in

error) testifies: " I ascertained the upper end of 18 by

pacing off fifteen hundred feet UP THE CREEK.
* '•'

'*' * I placed my location stake at the

upper end of number eighteen. * * * '"

Mr. Hansborough stepped off fifteen hundred feet UP
THE CREEK from my location notice and put up his

stake for 20." (Trans. 63).

There can be no doubt therefore that the claim



Walker attempted to locate ran in a northerly direction

from the location stake.

There is also no doubt that the complaint describes a

claim running in an opposite direction, and the descrip-

tions in the verdict and judgment are identical with the

complaint.

The language in the description " situated about

158.5 feet in a southerly direction from the original

northwest corner stake of the claim marked on the

ground by the said E. S. Walker, and known as the

Walker No 19 Ophir," may, under the general rule

that where there is a mis-statement or erroneous call in

a description, which, if eliminated, will leave a perfect

description—will be eliminated; so eliminating the

above statement in the description in this case, a perfect

parallelogram is described.

Or on the other hand the description contained in

the complaint may be absolutely correct ; for there is

no legal reason why Walker, the locator, should not

have shifted his claim when he marked the boundaries

thereof, provided the ground marked was vacant, un-

occupied mineral ground at the time ;
and there is

nothing in the evidence to the contrary.

We repeat that the entire description in the com-

plaint may be a correct statement ; the evidence in this

case would support such a conclusion ; the jury so

found ; and we think it is not in the province of this

Court to amend the complaint, verdict and judgment,

and award to defendant in error, ground other than de-

scribed in the complaint.

The decision of this Court in this case does not do
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this ; it simpl}^ affirns the judgment of the District

Court, and as we believe, does not effect plaintiffs in

error, except as to a small triangular piece of ground

in the southeastern corner of their claim, and for costs.

We are well aware of the rule of the common law,

that when the description b}' monuments and the de-

scription by courses and distances cannot be reconciled,

the description by monument will control. But wher-

ever codes or statutes have been enacted requiring that

the property shall be described with certaint}^, the re-

verse of this rule prevails, and the description by

courses and distances will control the general descrip-

tion.

The case of Haggin vs. Lorenz 15 Mont. 309, is on

all fours with the case at bar, and we therefore insert it

in full, as it clearly states the rule.

In that case, the error was not discovered until after

the writ of restitulion had been issued, and the property

delivered over by the Sheriff.

"Statement of the Case by the Justice delivering the

opinion :

" This is another appeal in the same case as that re-

ported under the above title in 13 Montana, 406. On
the former appeal, we refused to reverse the order of

the District Court denying a motion to set aside the de-

fault of the defendant and the consequent judgment in

favor of plaintiff. For a statement of the Case up to

the time of the remittitur on that appeal, see the above

report.

Upon that remittitur being filed in the District Court,

a writ of restitution was issued, and defendant was there-
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by dispossessed of certain premises. It was then dis-

covered that the complaint and judgment and writ did

not describe the premises which defendant had been

possessed of, and from which the Sheriff had by the

writ ejected him. Plaintiff then moved for leave to

amend his complaint and judgment and writ, and de-

fendant moved that the said writ of restitution be

recalled, and that he be put back into the possession of

the premises from which he had been ejected under the

writ. The plaintiff's motion w^as denied, and the de-

fendant's motion was granted. From these orders the

plaintiff appeals.

The complaint sets up at length facts by reason of

which it is alleged that the Northern Pacific Railroad

Company became the owner of section 25, Township 5

North, range 12 West.

The complaint then alleges the sale and conveyance

of said section 25 by said railroad company to the plain-

tiff. Then the following allegation is made in the

complaint: "XI. But plaintiff says that, now, so it is,

the above named defendant on or about the first day of

September, A. D. 1888, wrongfully and unlawfully, and

without the consent of this plaintiff, entered into and

upon that portion of said southwest quarter of section

numbered twenty-five (25) more particularly described

as follows, to wit : Situate in Deer Lodge County, State

of Montana, beginning at a point from which a certain

notification stake set up on said premises bears south

62 degrees west, distant four hundred (400) feet (said

notification stake is located N. 30 degrees 55 minutes

W. from the quarter section corner, between sections
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twenty-five (25) and twent3'-six (26) in the township

and range aforesaid, and is fonrteen hundred and

twenty-four (1.424) feet distant therefrom) thence north

N. 28 degrees E. 700 feet; S. sixty-two degrees E. 800

feet; thence S. 28 degrees W. 1,700 feet; thence N. 62

degrees W. 800 feet; thence N. 28 degrees E. 1,000

feet to the place of beginning, and ousted this plaintiff"

therefrom."

It is to be observed that the complaint first states

that the land demanded is a portion of the southwest

quarter of said section 25, but the description which

follows by metes and bounds or courses and distances,

instead of locating the demanded piece of ground in

section 25, in fact locates it in section 26, This hap-

pens b}' reason of the bearing of the notification stake

being given as from the quarter section corner between

sections 25 and 26, whereas, if it had been given as the

quarter section corner between sections 25 and 36,

the alleged demanded premises would have been in

section 25. The complaint, judgment and writ of

restitution were all alike as to the description. The

fact developed on the motion that the defendant was not

in possession of any portion of section 26, but was in

possession of a portion of section 25, and that the

Sheriff had dispossessed him from section 25. Then

the motions by both plaintiff and defendant were made,

as above described." (End of statement).

Opinion, De Witt, J.
—

" The facts set out in the

statement preceding this opinion all appeared upon the

hearing of the motions b}- the District Court. It may also

be conceded that it fully appeared that all parties to the



litigation understood that the same was in reference to

the ground actually occupied by the defendant in said

Section 25 ; also that it was first discovered that the

complaint and judgment described ground in Section

26 after the writ of restitution had been issued. But

we are of the opinion that we cannot decide this appeal

upon what the parties understood was the description

of the premises in the complaint. We think that we

should examine that description as it is.

The plaintiff contends that the complaint fairly

shows that the ground described and sought to be re-

covered was in fact in Section 25. This we cannot con-

cede. The parcel is described in the first place as the

southwest quarter of Section 25, but the description at

once goes on to say " more particularly described as

follows, to wit :
" and then comes a surveyors accurate

and technical description by courses in minutes and

seconds, and by distances in feet. This description

places the ground wholly and clearly out of Section 25,

and as wholly and clearly in Section 26. Such parti-

cular description as the latter must control the general

description which precedes it.

Goodvvich Lumber Co. vs, Davis, 13 Mont. 76;

Largey vs. Sedmau, 3 Mont. 357.'*

The statutes of Montana and of Alaska in reference

to actions for real property, and of the execution are as

follows:

Sec. 744, C. C. P., Montana.

" In an action for the recovery of real property, it
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must be described in the complaint with such certainty

as to enable an officer upon execution to identify it."

Sec. 303, Alaska Code.

" * * * * The property shall be

described with such certainty as to enable the posses-

sion thereof to be delivered, if a recovery be had."

Sec. 1211, Sub. Div. 4, C. C. P. Mont.

" If it be for the delivery of real or personal property,

it must require the Sheriff to deliver the possession of

the same PARTICULARLY describing it" etc.

Section 267, Alaska Code.

" Fourth, if it be for the delivery of the possession of

real or personal property it shall require the Marshall

to deliver the possession of the same, particularly des-

cribing " etc.

It will be noted that in Haggin vs. Lorenz, supra,

the parties to the action UNDERSTOOD that the

property was correctly described; but the Court say

that it makes no difference what the parties understood,

the question is, what do the pleadings describe.

In the case of Heinlen vs. Heilbron 71 Cal., on page

563, the Court goes still further in stating the rule:

"The plaintiff can only recover upon the cause of

action set out in his complaint, and not upon some

other which the proofs may develop." (Citing Mondran

vs. Gonx, 51 Cal. 151. Heinlen vs. Fresno Canal Co.

68 Cal. 35 )

In Livingston Co. vs. Morris 71 Mo. 603, the Court

say: "We think it is clear in an ejectment suit, the
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land sued for must be so described that, in the eveut of

a recovery, an officer charged with the execution of a

writ of possession would know, and be informed by it

what land it was his duty to put the plaintiff in posses-

sion of. As a judgment in plaintiff's favor would have

to describe the land as it is described in the petition,

and as the description in an execution issued thereon

would follow that contained in the judgment, the officer

charged with the duty of executing it could not know

from such description even with the aid of the most

skillful surveyor, what land to take from the possession

of the defendant, and deliver the possession thereof to

plaintiff".

In College Corner and Richmond Gravel Road Co.

vs. Moss et al. 92 lud, 119, on page 122, the Court say:

"In an action, the purpose of which is to affect the

title or possession of real estate, founded upon an in-

strument in which there is a description of the real

estate, defective but capable of aid from extrinsic facts,

the complaint should give an accurate description of

the property, so that its exact boundaries may be

known from the description in the complaint. Slator

vs. Breeze 36 Mich. 77; Livingston Co. vs, Morris 71

Mo. 603; Whittlesby vs. Beall 5 Blackf. 143; Halstead

vs. Board etc. 56 Ind. 363.

And this is true in such actions whether based upon

a written instrument or not. " In real actions, whether

petitory or possessory, a definite legal description of the

property claimed should be given, so that Courts may

know what they are called upon to decide, and the world



— 12-

may kuow what they have decided." McMauus vs.

Stevens lo La. Ann. 177."

Again in the same case on page 123, the Conrt say:

" The complaint in ejectment should so describe the

land that an ofi&cer, charged with the execution of the

writ of possession, describing it in the same terms, will

know from the writ what land it is his duty to put the

plaintiff in possession of." (Citing cases.)

On page 126 the Court say: " It was evidently the

purpose of the statute requiring a description of the

premises in ejectment to abolish the former loose prac-

tice, so that the officer should no longer follow the

direction of the plaintiff in placing him in possession,

but might be given a writ sufficiently describing the

premises for that purpose."

" Again either in the action under the Code or in the

summar}'- proceeding the plaintiff can not recover other

property than that described in his complaint, and as

the statute requires that the property be described in

the complaint, and as the verdict and judgment and

writ of restitution must follow the description in the

complaint, a motion in arrest will lie when the descrip-

tion in the complaint is not sufficient to enable the

Sheriff to verify with exactness the propert\'' to be

delivered by him to the plaintiff."

On page 130, the Court say: "The Sheriff could

not, under such a description, deliver the land without

the exercise of arbitrary discretion. It is not contem-

plated by law that the rights of parties, after judgment,

shall depend upon the discretion of the Sheriff, who, in
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the execution of the writ, performs a merely minister-

ial function."

The land upon which suit was brought to recover,

was variousl}^ described in the complaint as follows :

In the first paragraph as, " about one fourth of an acre

of land situate in the northwest corner of section num-

ber 25, township 12, range i west, in Union County,

Indiana, being the same parcel now in possession of

defendant, and enclosed and used as a toll-gate and

garden and toll-house." In the second paragraph, as

"about one-fourth of an acre of land situated in the

northwest corner of section number 25, township 12,

range i west in the Count}^ of Union and State of In-

diana, being the same now used b}' the defendant for

toll-house and garden," etc.

In Tracy c>s. Harmon, 17 Mont. 465, in which case

there was a defective description of land in a suit in

ejectment, and where the question was raised for the

first time in the Supreme Court, the Court say:

" But counsel for the appellant contend that it is suf-

ficient to enable an officer with a writ to identify the

land claimed. In order to be sufficient to support a

judgment for the recover}^ of the land, the description

should be so certain and definite as to enable an officer

to identify the land from the description itself, without

resort to other sources of information. Unless the de-

scription is such, the complaint will be so fatally

defective as not to support a judgment ; nor can such

defect be cured b^- amendment after judgment.

(Haggiu vs. Lorenz, 15 Mont. 309).
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In Leary vs. Langsdale, 35 Ind. 74, the case was re-

versed for insufficiency of description, the Court saying

that such error is not cured by answer.

In Miller z>s. Miller, 16 Pickering 215, the Court say:

" The degree of certainty sufficient in a deed of con-

veyance, would often be insufficient in a legal process,

because in the former, an indefinite description may be

made good by evidence aliunde.''''

In Crosby vs. Dowd, 61 Cal., on page 603, the Court

quotes with approval the following from Clark J7^. Gage,

19 Mich. 507. " It is not possible to define with per-

fect exactness the kind of description which will suf-

fice in all cases, but it may be stated as a general rule

that it should be so precise ?,s prtjua facie to give to the

defendant who is to answer the complaint, the tribunal

appointed by law to decide upon it, and the officer who

may be required to put a complainant in possession, a

distinct idea of the very premises."

The rule in Kentucky is thus stated in Ross vs.

Adams, 13 Bush. 370:

" This Court has heretofore several times decided

that a judgment directing a sale of land should be so

certain and specific in the description of the land as

well as in the duties to be performed b}' the Court's

officer, as would enable that officer to perform those

duties without reference to or inspection of any other

paper or pleading in the cause, and we are of opinion

that the interest of the parties to these sales, as well as

of the purchasers invokes a strict adherence to our

former adjudications on this subject."
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The rule is thus stated iu Orton 7>s. Noonan, i8 Wis.

469.

"By the Court—Dixon, C. J., we think the non-suit

in this case must stand, on account of the defective and

uncertain description of the premises contained in the

complaint. The judgment must follow the complaint,

and the writ of possession, the judgment. If the plain-

tiff should succeed, how could the Sheriff put him in

possession? Of what would he put him in possession?

In attempting to do so the Sheriff would at once meet

with all the difficulties suggested by counsel for the

defendant, and which perplexed the mind of the Court

below and of counsel here, and which this Court is not

yet prepared to resolve. Would he, as observed by

counsel, divide the lot and put the plaintiff in possession

by a line on the north running due east and west? Or

by a line running northeast and southwest, parallel to

the southeast line of the lot? Or by a line running

parallel with the southwest line of the lot? No one can

tell what the Sheriff would do until he is put to the

test of the actual experiment.

This shows what seems to us the utter fallacy of the

suggestion of the plaintiff's counsel, that the Court

should give him a judgment and then send the Sheriff

out to find the premises. If the Court, with the light

of all competent evidence which can be brought to bear,

cannot ascertain the premises from the description

given, how is the Sheriff to do so? Evidently he can-

not. It is true that the Sheriff is seldom or never pro-

vided with process so explicit on its face that he can,

without the aid of extrinsic information execute it with
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unerring certainty. He must avail himself of the in-

formation of others as to location, boundaries, etc.

But then he must always have process so certain on its

face, that with the help of such extrinsic information,

he can look upon it and say that such or such are the

premises described. This he could not do in the

present case and therefore no recovery can be had upon

the complaint as it now is.

No question of the duty of the Court to allow an

amendment of the complaint is presented. The plain-

tiff did not ask it, but stood upon the complaint as

originally drawn. Nor is the uncertainty such aii one

as could have been corrected b}- adverse motion before

trial. It does not appear upon the face of the com-

plaint, but is onl}' brought to view by the facts dis-

closed on the trial, and when we attempt to applj^ the

description to the premises as the\^ are actually shown

to be."

" A judgment derives its force and effect from what

is decreed by the Court, not from what is admitted by

the parties."

Cuebas vs. Venas 8 Mart. (N. S.) Louisiana 465.

We respectfully submit that under the law as laid

down in the foregoing decisions, it is the dut\' of this

Court to reverse the judgment of the District Court,

and direct a dismissal of the action.

But granting for argument that the common law

rule prevails; that permanent monuments will control;

how will the judgment affect plaintiffs in error (other-

wise than as to costs and a small triangular piece of
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ground in the S. E. corner of their claim), when the

jury have found that all of the monuments testified to

in behalf of defendant in error were placed on

ground other than that claimed by plaintiffs in error?

There is uot one iota of evidence in the record to show

that any monuments were placed b}' defendant in error,

upon the ground claimed b\' plaintiffs in error. Can

the IMarshall legall}', utterly disregard the complaint,

verdict, judgment and the writ under wdiich he acts, and

deliver possession of property other than that described

therein? We respectfully submit that such an act

would be contrary to law.

II.

Assuming that the Court will allow the petition of

plaintiffs in error for a diminution of the record, by the

insertion therein of the original complaint in this

action, we will briefly refer to our assignments of error

involving the question of possession of the premises iu

dispute, at the time the action was commenced.

The original complaint was filed and summons issued

on October 15th, 1901.

The testimou}' of Frank Shaw, an agent of defendant

in error, on direct examination, was as follows:

"Q. You know who was in possession of No. 19

and working it and mining on it on the 15th day of

October, 1901 ?

A. Why, the Wild Goose was in possession of it,

and Lena Walton was in possession of it, I believe

—

both parties." (Trans. 80).
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**=•=* ^ * CROSS EXAMINATION.

*' Q. Then so far as the Wild Goose was concerned

3^ou remained in possession from the 15th day of Au-

gust on up to say the 3rd day of November, 1901 ?

A. Well it was sometime about that time—I don't

recollect the dates. I could tell by looking at my

books." (Trans. 82).

The above testimony, coming from a witness of de-

fendant in error, is sufficient to establish possession of

at least a portion of the premises in dispute, and con-

structively of the whole, in defendant in error, at the

time this action was commenced.

Admitting for argument that the answers of plaintiffs

in error admitted possession, still, however, proof being

adduced at the trial establishing defendant in error in

possession at the time suit was commenced, the change

of possession from time to time, either by order of

Court or otherwise, as we understand the law, would

not affect the status of the parties; and the case of de-

fendant in error must stand or fall according to the

status of the parties at the time suit was commenced.

We respectfully^ submit, however, that plaintiffs in

error do not admit possession by their answers. The

most that is admitted is found in paragraph 2 in each

answer. (Trans. 23)

—

"she alleges that on or about

the 20th day of September, 190 1, she and her co-de-

fendant Iv. H. French, were, ever since have been and

now are in the lawful and peaceable possession of the

northern portion of the premises described in plaintiff's

second amended complaint."
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This, as we have shovvu, is ouly a small triangular

piece ill the southeastern corner of the ground claimed

by plaintiffs in error. The same admission is again

made in the same paragraph; all of the admissions con-

tained in paragraphs 4 and 6, refer entirely to the Wal-

ton and Wilson location, and not to the premises des-

cribed in the second amended complaint.

Our assignments of error on this point were as fol-

lows:

First—On motion for non-suit. (Trans. 83.)

Second—The refusal of the Court to admit testimony

showing defendant in error in possession at the time of

the commencement of the suit. (Trans. 109.)

Third—The refusal of the Court to give instruction

No. 15. (Trans. t6i.)

Fourth—Instruction No. 34 (Trans. 180), in which

the Court instructs the jury "that the defendants by

their answer admit the possession of the property in

dispute and that they had possession thereof at the time

of the commencement of this action."

This, as we have shown, was not true in fact, and

furthermore defendant in error having brought out

evidence of possession, it was a question for the jury.

Tyler on ejectment on page 83, tersely states the

rule as to ouster. "To constitute an ouster by him

who was seized, the disseisor must have the EXCLU-
SIVE occupation of the land, claiming to hold it

against him who was seized, or he must actually turn

him out of possession."

In Perego vs. Dodge— 163 U. S. 165-168, the Court

say:
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"Apparently an action at law or a suit in equity would

lie, as either might be appropriate under the particular

circumstances—an action to recover possession when

the plaintiff is out of possession, and a suit to quiet

title when he is in possession."

In Taylor z/5. Crane et al., 15. How. Pr. 358, after

citing provisions of the statues, the Court say :

"All these provisions have reference to the recover}''

of the possession, and simply that the plaintiff is out

of possession and is seeking to recover it. If he, how-

ever, has the possession, there jcan be no need to invoke

the aid of the Courts to award to him that which he

has alread3^"

In Kribbs vs. Downiug, 25 Pa. St. 399, the Court say:

"It seems that one of the defendants in 1836, got

the whole tract patented to himself, including the 50

acres in possession of the plaintiff. This gave him the

legal title in trust (to the extent of the 50 acres) for

the plaintiff's. But the Court charged that it was an

ouster of the plaintiffs, and entitled them to recover in

ejectment, although they were not out of the actual

possession. The law is otherwise.

Ejectment is a possessory action. It is designed to

redress no other wrong than that of holding the true

owner out of possession, and it cannot be maintained

for land of which the plaintiff is himself in possession."

III.

We again respectfull}" urge that it was error in

the Court in instructing the jury oralh' after they

had retired to consider their verdict, and when they
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were brought into the Court room upon their request

to be instructed by the Court. (Trans, pg. 184.)

The law of x'Vlaska in this regard is unequivocal.

Sub. div. 6 of Sec. 187.

"Sixth: the Court shall then charge the jnry, and if

either party require it, and shall at the commencement

of the trial give notice of his intention so to do, the

charge of the Court, so far as it relates to the law, and

the facts of the case, shall be reduced to writing and

given to the jury by the Court as written, WITHOUT
ANY ORAL EXPLANATION."
This Court in its opinion herein, quotes from the

case of State vs. Potter 15 Kan. 302. In that case the

Court made quite an exhaustive review of cases involv-

ing a similar statute to that of Alaska; and under all

of the cases reviewed, when it involved a similar statute,

it was held reversible error when an INSTRUCTION
upon any question of the law of the case was given.

The Kansas Statute provides, " The Judge must

charge the jury in writing and the charge shall be filed

among the papers of the case."

The Alaska statute goes further, and says the charge

"shall be reduced to writing and given to the jury by

the Court, AS WRITTEN, WITHOUT ANY ORAL
EXPLANATION."

In summing up in State vs. Potter, supra, the Court

say: "It will be noticed from this review that our

statute is NOT SO SPECIFIC or minute in its restric-

tion upon the action of the Court as those of several

other states. The language is general and simply calls

for a written charge, and requires it to be filed among
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the papers. We think the following propositions may

fairly be deduced from the authorities, and are a just

construction of the effect to be given toOUR STATUTE

:

I St. The statute requiring a written charge in crim-

inal cases is imperative, and a failure to comply with it

is an error compelling reversal. 2nd. Where the bill

of exceptions simply states that a part of the charge or

some of the instructions were given orally, WITHOUT
STATING THE LANGUAGE USED, the statute will

be held to apply, and the judgment reversed."

The record in the case at bar is shown by the min-

utes of John P. Reed, Deputy Clerk of the Court, as

follows :

"A. IMy minutes show that on the morning of

March 30th at one thirty A. M., the jury in the case of

The Wild Goose Mining and Trading Company vs.

Walton et al , came into open Court and requested fur-

ther instructions in respect to the question of damages

which request was in writing and read as follows

:

" We, the jury, desire further instructions in regard

to damages. E. W. Smith, foreman." The Court

thereupon instructed the jury orally in respect to their

request. The defendants, thereupon, through their

counsel, Mr. Bruner, in open Court and in the presence

of the jury, excepted to any instructions beiuggiven at

this time, for the reason that they are being orally

given and not in writing, and the defendant at the

commencement of the case requested that the instruc-

tions be in writing ; and they also except to any oral

instructions being given at this time for the reason that
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110 reporter is present to take them down." (Trans.

213)

Three months subsequent, upon the settlement of

the bill of exceptions, an attempt was made to ascer-

tain the character and language of the oral instruc-

tions given. The attempt was an utter failure; none

of the witnesses had a clear or distinct recollection of

what took place.

The remarks of the Court at tlie close of the

investigation, is an index of the condition of mind

of all of the witnesses. "The Court—The Court

has a very indistinct recollection of what did take

place at the time, but I do recollect that Mr.

Bruner made some objections to the proceed-

ings that were taking place. I have a recollection that

something was said by me to the jury, and I am under

the impression that I did re-read again my former

written instructions in relation to damages in answer

largely to a question asked by one of the jurors. I am

not positive about that, however, BUT I AM IN-

CLINED TO vSTAY BY THE CLERKS RECORD
IN THE MATTER, and also to let the testimony

that has been taken in relation to this matter in this

case go along with it, that is, the testimou}'' of these

witnesses that have been sworn."

From the foregoing it is clear, First, that oral instruc-

tions were given, over the objection of plaintiffs in

error; Second—the language of the instructions was

not preserved; Third—the exact character of the in-

structions given has not been ascertained.

Under the second construction in State vs. Potter,
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supra, above quoted found on page 319, this was rever-

sible error.

Continuing, the Court in State vs. Potter, sa3^: " 3rd.

It is immaterial whether the oral portion of the charge

is given before the jury retire to consider of their ver-

dict, or after they, having once retired, return to ask

further instructions; and whether it is a separate in-

struction, or a mere explanation of a written instruc-

tion, it is error in either case."

"4th. The mere fact that an oral communication

has passed from the Court to the jur}^ is not of itself

proof that the statute has been disregarded. But the

Court may properly make oral statements to the jury

in reference to the form of the verdict, the manner in

which the trial has been conducted, the behavior of the

jury, or counsel, or parties, or any other oral statement

which is not fairly and strictly a DIRECTION OR
INSTRUCTION upon some question or rule of law

involved in or applicable to the trial, or a comment

upon the evidence."

We subscribe to this interpretation of the statute;

but as the record shows that the jury asked in writing

for further instructions; that the Court gave further

instructions orally, to which plaintiffs in error duly

excepted
;

The facts presented in this case, therefore, do not

bring it wathin the exceptions of construction 4 supra.

Construction 5th—in relation to question by juror,

and answer by the Court, does not apply to the case at

bar, as the record shows that, although there may have

been a question from a juror to the Court, and a reply
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by the Court, the record further shows tliat oral iu-

structious were given.

We respectfully submit that under the law as laid

down in State vs. Potter, supra, as applied to the facts

of this case, plaintiffs in error are entitled to a reversal.

In the decision of this Court in commenting upon

this point your Honors say :
" It is earnestly contended

by counsel for the plaintiff's in error, that the Court

erred in instructing the jury orally, after they had re-

tired to consider their verdict. The record shows that

the jury was brought into the Court room upon their

request to be instructed by the Court, " in regard to

damages." There are over a dozen pages of the

printed record filled out by affidavits as to what then

occurred. But the sum and substance of the whole

matter is that the jury asked the Court whether they

would have to find damages in the event that they

found for the plaintiff, and the Court orally replied,

"No." The jury shortly thereafter came into Court

with a verdict in favor of the plaintiff, without assess-

ing any damages. As the jury found no damages, it

is difiBcult to see how the plaintiff in error could have

been injured by this so-called "oral instruction."

With due deference to the Court we respectfully sub-

mit that it is proper to take an entirely different view of

the final action by the jury in not bringing in a verdict

for damages. There were b-ut two great questions in-

volved in the trial of the case.

I. The right of possession ; 2. The amount of

damages sustained. Who can say which one of the
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above questions was uppermost in the mind of each

individual juror?

The title to a mining claim was at stake, also the

sum of twenty-five thousand dollars as damages ; the

one question involves law as well as the other.

As an abstract question of law the oral charge of the

judge was wrong. It was the duty of the Court to in-

struct the jury that it was ITS duty to find the amount

of damages that had been proven, whether one dollar

or twenty-five thousand dollars, and if one had been

proven, to so find, in the event they found the plaintiff

was entitled to the possession of the land.

It seems to us that the only question this Court

should consider upon this point is: "Did the Court

give an oral or oral instructions upon a question of

law? " Not how much or how little law was so given.

IV.

Several of our assignments of error as to what con-

stitutes assessment work were not noticed by this

Court in its decision, so we shall again take the liberty

of calling the attention of the Court to them; they are

as follows:

22.

" You are instructed that the digging of prospect

holes, or the digging of a cut or cuts, or DRAIN
DITCH OR DITCHES, THE REMOVAL OF
IB^VSH, panning-, e/c. and all things done necessary

for the doing of the assessment work, if sufficient in

amount, will be compliance with the law."
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23-

" Work done for the purpose of discovering mineral,

whatever the particular form of the deposit, is also work

and improvement within the meaning of the statute; so

any work done in the year 1899 for tho^ purpose of dis.

covering gold on said claim by said Walker, his agents,

employes, or assigns, or any other person working in

his behalf, or at his request, or the request of his agents,

would count upon the $100.00 worth of assessment

work required."

26.

"That the amount paid is not conclusive that work

of that value has been done; but the actual value is the

true test whether or not the law has been complied

with. But where the testimony is conflicting as to the

value, it is proper to consider whether there has been a

genuine and bona fide attempt to comply with the law,

and under such circumstances you should take into

consideration the amount paid OR AGREED TO BE
PAID, by the locator for the purpose of having the

assessment work done."

27.

"In considering the question of intent and good

faith of Walker in attempting to have his assessment

work done, you will take into consideration the fact, if

you so find it to be a fact, thai he caused one Stensel to

leave St. Michael^ the residence of said Walker., to go

to this claim to perform the assessment work in the year

iSgg, the distance from St. Michael to this claim, and
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the amount of the consideration which he was to pay

StenseI for doing the assessment work^ in money or in

propertyy

Prior to the act of 1872, there was no Federal statute

requiring annual labor. A person could take up as

many mining claims as he pleased, and hold them in-

definitely, providing no local rule compelled the per-

formance of labor. Local rules were found to be con-

fusing, and where no local rules existed, the holding of

many claims by one person without improvements or

labor to develop them, worked injustice to bona fide

prospectors. To remedy these evils the act of 1872

was passed, requiring one hundred dollars worth of

labor on each unpatented mining claim each 3'ear.

The Courts interpreted this statute to mean that one

hundred dollars worth of labor must be done, or im-

provements made, as an EVIDENCE OF GOOD
FAITH.

This is undoubtedly the correct construction; but

unfortunately many cases have arisen, in which the

utmost good faith has been shown, but the evidence has

shown that labor or improvements have fallen short of

the required one hundred dollars. In many such cases,

the Courts have failed to trust juries to do what is fair

and proper under such circumstances, but have in-

structed the jury that they may construe certain acts

as evidence of the good intent of the parties. The

natural result of such a course has been that the

statute has been disregarded and twenty-five dollars

worth of work or less has been found sufi&cient, provid-

ing that a proper case of good faith has been put in evi-



—29—

dence. This course will naturally result in endless

fraud and litigation. Of such a character are the Court's

instructions 26 and 27 supra. (Trans. 177-178) ; and

we call particular attention to instruction 27, which we

discussed in our brief on page 36. This instruction

was not incorporated in, or discussed by the Court in

its decision ; and we most respectfully submit it as our

belief, that this Court will not indorse it as good law.

As we understand the statute, there is onl}/ one evi-

dence of good faith, i. e., one hundred dollars worth of

labor or improvements. The distance of a party away

from his claim; his bona Jide &^ort to have the work

done, by sending someone to do it ; the amount paid or

agreed to be paid ; each and all of them may show a

bona fide intent ; but is it proper for the jury to con-

sider any one of such facts in estimating the value of

labor done. Is it not, as we pointed out in our brief,

rather an appeal to the sympathy of the jury, than to

their judgment? We respectfully submit that the

statute is the measure of the good faith of the party.

In Mattingly vs. Lewisohn, 13 Mont. 508-521, the

measure of good faith is fairly stated in the foUov/ing

instruction :

"In estimating the amount of work or improve-

ments, the test is the reasonable value thereof, not what

was paid for it, or what the contract price was, but it

depends KNTIRELY upon whether or not said work

or improvements were reasonably worth $100.00."

The above statement of the law was incorporated in

instruction No. 24 in the case at bar (Trans. 176); and

again in instruction No, 26 {Trans. 177).
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The latter portion of 26 is, however, as follows: " But

where the testimony is coaflicting as to value, it is

proper to consider whether there has been a genuine

and bona fide attempt to comply with the law, and

under such circumstances you should take into con-

sideration the AMOUNT PAID, OR AGREED TO
BE PAID, by the locator for the purpose of having

the assessment work done."

The foregoing is absolutely contradictory of instruc-

tion 24; we submit that this was error.

In the case of Grand Rapids and Indiana Railroad

Co. vs. David Monroe, 47 Mich. 152, the Court say:

" There were other instructions in the case which

were inconsistent with this; but they could not correct

the error, for the jury were left to follow the one or the

other at their option. Apparently they must have fol-

lowed this. The judgment must be reversed and a new

trial ordered."

Instruction 22 supra instructs the jury that ''''panning

etcy is assessment work. This we submit is plainly

erroneous; the correct rule is laid down; in Bishop vs.

Paisley 28 Oregon 119-136-137, where the Court say:

"6. Now the question recurs whether picking rock

from the walls of a shaft or from the side or outcrop-

pings of a ledge, in small quantities, from day to day,

making tests for the purpose of sampling it, breaking

and examining it under a glass, crushing it in a mor-

tar and PANNING it out, and carrying it away and

making assays of it in attempting to find the " pay

chute," as it is termed, is such as the law will permit

the claimant to be credited with upon his account for
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annual labor performed? Such labor does not add to

the value of the claim, nor does it tend to the develop-

ment of the mine. Five hundred dollars' worth of

labor of this nature could easily be expended, and yet

the surveyor-general would not be able to certify from

an inspection of the mine that it had been done. On
the contrary, on applying the test of reasonable value,

he would find it far short of this amount; Mattingly vs.

Lewisohn 13 Mont. 508; DuPrat vs. James 65 Cal. 555.

Such work naturally leads one to question the good

faith of the claimant, and to doubt his purpose to

represent the claim except upon finding the " pay

chute." This class of labor is not such as the statute

contemplated, and will not avail the plaintiff; and it is

apparent that without it he has failed in performing

the one hundred dollars' worth of labor or improve-

ments required by law."

In McGarrity vs. Byington, 12 Cal. 426-432, the

Court say

:

"The thirteenth instruction asked "that all efforts

made and work done outside the limits of the claim in

dispute, with a bona fide intent to work the claims, are

justly considered as work done by relation and intend-

ment." This charge is not very clearly expressed
;

but the proposition cannot be maintained as stated.

To have the effect attributed, the work done outside

must have some direct relation to the claim, or be in

reasonable proximity to it.

Besides, the phrase " all efforts made outside of the

claim " would include many things, such as negotia-

tions, traveling, preparations for work, contracts and
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the like, which could in no sense be said to be work

done on the claims."

In DnPrat vs. James, 65 Cal. 555-558, the Court say :

" Second—Plaintiff insists that he performed the

work required, and therefore did not forfeit his right to

hold the ground.

The Court found he performed in the year 1880,

three da3^s' labor, of the value of three dollars per day,

and no more. The plaintiff claims that the Court erred

in excluding from its conclusion as to labor performed

on the claim, his time and expense spent and incurred,

as follows : In October, 1879, plaintiff leased a mill

located about a quarter of a mile from his claim, and

from that time until December 25th made unsuccessful

efforts to obtain water to operate the mill; about the

latter part of December, 1879, or the first of January,

1880, the company owning a ditch let sufficient water

run to the mill for the use of plaintiff, but he did not

use or attempt to use the same, nor crush or attempt to

crush rock or ore; plaintiff went from Groveland to

Sonora in said County twice, from Groveland to San

Francisco once and from Oakland to San Francisco five

or six times to see the agent of the water compan}', for

the purpose of getting water to operate the mill ; his

personal expenses incurred, and the value of his time

on those occasions, were from one hundred and fifty

to four hundred dollars. WE THINK THAT IN NO
SENSE CAN THESE EXPENDITURES AND
VALUES BE SAID TO BE LABOR PERFORMED
ON THE MINE."
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V.

We respectfully ask the Court to again consider its

decision upon our assignments of error, Nos. 13 and 14,

found in our opening brief on pages 10 and it, in

which we considered instructions 13 and 14 of the

Court, found on page 173 of the transcript. We quote

such portions of those instructions as are pertinent to

our point:

13. "The evidence in the case shows that the loca-

tion originally marked by Walker or his agents on the

ground, was too large, that is, that it contained more

than 20 acres." * * *

14. " It is in evidence that the location marked

npon the ground by plaintiff's grantor contained more

than 20 acres." -a-- % %

We earnestly claim that these two instructions, one

following the other upon a vital point on trial before

the jury had the effect of taking from the jury the ques-

tion of whether Walker did mark a location. The

Court found as a matter of fact and instructed the jury

that Walker did mark the boundaries of his claim, and

that those boundaries were too large.

It will be remembered that the taking of testimony

in the case had then been concluded; all the testimony

was before the jury, and the Court, usurping the func-

tions of the jury, instructed them unequivocally upon

a question of fact, x'ls stated in our former brief, we

again repeat that there was no evidence before the

Court " that the location originally marked by Walker

or his agents on the ground was too large." We are
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aware of the rule of law that where there are merely

apparent or immaterial contradictions in the instruc-

tions, and that the instructions as a whole fairly state

the law, they will be considered in their entirety and

approved by the Courts. But where there are contra-

dictory instructions, and in one or more of them the

Court usurps the fuuctious of the jury, and states his

conclusions upon a material fact in the case or where

he assumes as proven, facts that are not in evidence, it

is prejudicial error, sufficient to warrant the reversal of

the case, and is uniformly so held b}^ the Courts.

In support of our position we quote quite fully from

the decisions of various Courts.

In State vs. Ferguson, 9 Nev. 106, the Court say:

"The principal of law is well settled that where the

record in a criminal case shows that the Court differ-

ently defined the law upon any given subject—one

clause being correct, another erroneous—that injury

must be presumed to follow from such a state of facts,

unless the record clearly shows that no injur}' resulted

therefrom. (Citing cases). It is impossible for this

Court to determine which clause of the charge the jury

acted upon, or what effect the erroneous one had upon

the deliberations of the jury. It may be that the jury

detected at once the utter absurdity of the erroneous

part of the charge and entirely disregarded it in find-

ing their verdict. But when we consider that it was

the duty of the jurors to take the law from the Court,

and that this duty was especially pointed out in the

Court's charge, as follows :
" It is your duty to be

governed by the law as given you by the Court, re-
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gardless of anything to the contrary that may have

been said to you by counsel on either side," the natural

presumption becomes conclusive that the jury did con-

sider the erroneous clause ; and for aught we know, it

may have controlled their verdict. The law does not

conclude the rights of individuals or parties upon any

such uncertain grounds. Its utmost effort is accuracy,

as far as it may be attained through fallible agencies,

and then its mission is complete and its conclusions ir-

revocable."

In Bonham vs. Bishop, 23 S. C. 96-105.

"The additional grounds upon which the respondent

seeks to sustain the judgment below, notwithstanding

there may have been error in the charge, cannot be

considered. While it is true that a judgment below

in a case tried by the Court may be affirmed upou

other grounds than those upon which the Circuit Judge

placed it, the same is not true of a case tried by a jury.

If erroneous instructions have been given lo the jury

we cannot know that the conclusion reached by the

jury was not the result of such instructions, and there-

fore this Court is bound to grant a new trial, even

though there may be other correct legal propositions

applicable to the case, which, if they had been laid be-

fore the jur}^, might have induced them to find the

same verdict; because if such additional instructions

are not given, and not asked for, we cannot conjecture

what effect they would have had upon the minds of the

jury.

A verdict is the compound result of the legal instruc-
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tions given to the jur}^ by the Court and of their find-

ings of fact applied to the legal principles laid down

for their guidance, and if there is error in the instruc-

tions, then there is necessaril}^ error in the judgment,

and it must be reversed. It is true that there may be

a case in which in any view of the facts, the plaintiff

could not recover; and if in such a case there should

be some erroneous instructions given to a jury, the

judgment below might be sustained, notwithstanding

such erroneous instructions.

But the present is not such a case."

In Meek vs. Penns34vania Co. 38 Ohio St. 632-639,

the Court say: " It is insisted, however, that plaintiff

has not been prejudiced, as the facts show there was no

right of recovery. This does not appear upon the

record.

We have not got the evidence, only what it tends to

prove in such case; where there is error in the rejec-

tion of evidence or in the charge of the Court, it will

be presumed that it was prejudicial to the losing party.'*

In the case of Bindbental tjs. Street Ky. Co
, 43 Mo.

App. 463, on page 470, the Court sa}':

" The adjudged cases abound in the use of such

terms as " reversible error " and " prejudicial error " and

the like, but we think that the meaning of them all is

that, when error intervenes, it is presumed to be rever-

sible, harmful and prejudicial, and authorizes a reversal,

unless the party claiming the benefit of the judgment

can show that in the record which rebuts the presump-

tion."
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The St. Louis Court of Appeals has thrice decided

that error is presumed to be prejudicial.

To justify an appellate Court to affirm a judgment,

when error has intervened in the trial, the burden is

upon the party claiming the benefit of the judgment to

satisfy the appellate Court that the error is not pre-

judicial.

Snttle vs. Aloe, 39 Mo. 38 ; Clark vs. Fairley, 30 Mo.

App. 335; Walton vs. Railroad, 40 Mo. App. 544.

And we can see no valid reason wh}- the rule just

stated is not correct, nor why it should not be followed."

In Nicholas et al. vs. Kerschner et al., 20 W. Va. pg.

261, the Court say: "The rule is, where an erroneous

instruction has been given to the jur}-, the presumption

is, that the exceptor was prejudiced thereby ; and the

judgment will be reversed for this cause, unless it

clearl}' appears from the record of the case, that the

exceptor could not have been prejudiced by the giving

of such erroneous instructions, in which case the judg-

ment will not be reversed for sucli cause."

In Aloffatt vs. Conkliti, 35 Mo. 453-457, the Court

say :

"A Court has no right, by its instruction to the jur}^,

to change the issues or mitigate the requirements of its

pleadings. Another objection to the instruction, which

would demand a reversal of the judgment, is that it

assumes the existence of one of the material facts in

issue, being the assignment from the defendants to the

plaintiff. As the fact was in issue, if there had been

no evidence on the point, it would have been improper
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to have assumed its existence; but the objection gathers

increased force when it is remembered that the evi-

dence in the case strongly tends to disprove the alleged

assignment." (Reversed).

In Halsey vs. Bell (Tex. Civ. App.) 62 S. W. 1088,

the Court say: " The trial Court in the first paragraph

of his charge to the jur^^ used the following language:

" If you find from a preponderence of the evidence that

the note sued on was drawn for and expresses a greater

sum of mone}^ than was actually paid for and delivered

to the defendant, Halsey, b}^ the plaintiff, Bell, then

you are charged that the note sued on would be a

usurious contract, and you should so find. As to

whether said note is such a usurious contract is a ques-

tion of fact to be decided by you, looking to all the evi-

dence before you, and applving it to the char;:e given.''

We think this charge is upon the weight of the evi-

dence, in that it assumes that the mone3- was actually

paid or delivered to the defendant by the plaintiff. As

appears from the foregoing statement, the issue in the

case was whether or not an 3- money was actually paid

or delivered to the defendant, and, as this charge is

framed, THE JURY MIGHT HAVE INFERRED,
THAT, IN THE OPINION OF THE COURT
the plaintiff had delivered mone\^ to the defendant.

That a charge so framed that the jury may infer

from it the opinion of the Court on a material issue of

fact is erroneous when the evidence on such issue is

conflicting, is well settled, x^ltgelt 7's. Briester, 57 Tex.

432; Andrews z^s. Marshall, 26 Tex. 715."

In Martin vs. Leslie, 93 111. App. 44, the Court sa}-:
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"The Court, at the request of the plaintiff, among

other instructions, gave the following, viz: " 6. The

Court instructs the jury, if a conspirac}^ be proved, and

the evidence connects but one defendant with the wrong

actually committed in pursuance of the conspirac\^, the

plaintiff may recover against him as if he had been

sued alone."

" We think the sixth instruction for the plaintiff above

quoted is erroneous in that it assumes that a wrong

was actually committed. As an abstract proposition of

law, we are inclined to think that the instruction is cor-

rect, but the assumption referred to was calculated to

mislead the jur3^"

In Steinmeyer et al. vs. The People 95 111. 390, the

Court say: " It is true the instructions on the same

subject, given on behalf of the defendant, laid down the

law correctly. But that was not enough. The jury

may have disregarded the instructions for the defend-

ant, and followed those given for the people. They

had as much right to follow the one as the other, and

it is impossible for a Court to sa^^ which instruction

controlled the deliberations of the jury. If the jury

followed the sixth instruction given for the people, as

we may presume, from the verdict, they did, then thev

w^ere misled, and defendants were denied the right of

self defense, w'hicli was secured to them by the law.

We are therefore, of opinion that the instruction was

calculated to deprive the defendants of a fair trial before

the jury, and for this reason the judgment will have to

be reversed."
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In Billups 7/s. Daggs, 38 Mo. App. 367, the Court

say:

" But the giving of the second instruction did not

cure the error of giving the first; because the jury hav-

ing found for the plaintiff, it cannot be known that

they were not influenced so to find b}'^ the first instruc-

tion. The judgment will be reversed and the cause

remanded. All the Judges concur."

In Binns 7/s. State^ 66 Ind. on pg. 434, the rule is

stated:

"An instruction which is contrary to law cannot be

corrected by another instruction on the same subject,

which is according to law, unless the former be with-

drawn. If both instructions were given to the jury, it

could not be known which one they would accept and

follow, and, in such case, the instructions being in con-

flict the administration of justice would be rendered

uncertain and insecure."

In Carlin z.'s. The Chicago R. R. Co., 31 Iowa 370,

where both a correct and an incorrect instruction was

given, held contradictory and case reversed.

In Richardson us. Halstead, 44 Neb. pg. 609, the

Court say: ''In the fifth and again in the seventh in-

struction the court stated correctly the rule of care re-

quired, and defendants in error contend that the elev-

enth instruction was thereby cured under the rule

requiring the whole charge to be construed together.

But this is not a case where an instruction incomplete

in itself or too general is helped out b}^ further instruc-

tions explaining,^ complementing or qualifying the first.
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Here, the rule stated in the eleventh instruction is in

conflict with the rule stated in the fifth and in the sev-

enth. In such case it is impossible to say which in-

struction the jury followed, and the correct instructions

do not cure the error." (Citing numerous cases.)

In Hudson z/s. Morris, 55 Tex. 610, the Court say:

" Where the action of the Court in instructing the jury

is clearly erroneous, and calculated to mislead the jury

to a wrong result to the injury of a party, in order

to sustain the judgment which follows it, it ought to be

clear that such a consequence did not in fact ensue from

the error. This principle has been often applied by

the Supreme Court in the reversal of judgments."

" The clause of the charge of the Court, submitting

to the jury the value of the use of the goods detained

or delayed, as a measure of damages was erroneous,

there being no allegation or evidence seeking a recovery

therefor. The record does not show upon what the

verdict of the jury was based, and we cannot say that

the error was not prejudicial to the defendant." (Re-

versed).

Gulf C. & S. F. Ry. Co. zjs. Darton (Tex), 23

S. W. 89.

Blashfield on instructions, Sec. 377 (pg. 864), says:

"According to one line of cases, error in giving or

refusing instructions is presumed to be prejudicial, and

the judgment will be reversed unless it affirmatively

appears from the record that the error in the particular

case was harmless. THIS APPEARS TO BE THE
SOUND AND CORRECT RULE.
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Instructions are presumed to have been followed by

the jur}^, and to have affected the verdict.

Therefore, where error is shown, prejudice is also

shown unless the record goes further and shows that,

notwithstanding the error, the party was not prej udiced.''

'* Where the Court comments on the evidence, or in-

timates or expresses an opinion as to its weight or suffi-

ciency, the error in so doing is not cured by the giving

of further instructions that the jury are the sole judges

of the weight of the evidence and the credibility of the

witnesses, and are not bound by auy opinion which the

Court may have expressed on the evidence or that the

Court cannot express an\' opinion on the facts. Such

an instruction is not sufficient to do away with the

effect of the previously expressed opinion, and it makes

no difference whether the instruction is given at the

same time with the expression of opinion or in a sub-

sequent part of the charge; and it is likewise immaterial

that repeated statements are made that the jury are the

exclusive judges of the weight of the evidence, and the

credibility of the witnesses."

Blashfield Sec. 49 pg. 122-123.

Wherefore, upon the foregoing grounds, these appel-

lants and petitioners respectfully pray this Honorable

Court to grant to them a rehearing of said cause.

Bruner and Brothers

AND Elwood Bruner.

Attorneys for Appellants and Petitioners.
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I, Elwood Bruner, of Counsel for the appellants,

herein, do hereby certify that in my judgment the fore-

going petition for a rehearing is well founded, and that

the same is not interposed for delay.

Elwood Bruner.

Subscribed and sworn to before me this yth day of

August, 1903.

W, F, Renfro,

Notary Public in and for Sacramento County, State

of California.

[Seal.]




